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1.0    BACKGROUND

1.1

The Department for Communities and Local Government (DCLG) has issued a consultation document seeking views on issues relating to amendments to the Code of Conduct for Members and the introduction of a Code of Conduct for Employees. Views are sought by 24 December 2008, with a view to implementation of the proposals for the Members’ Code in time for the local elections in 2009. In respect of the proposals for the introduction of a model code of conduct for employees, the intention is that the code would become part of such employees’ terms and conditions of employment. A copy of this document is attached to this report at Appendix 1.
1.2 The consultation document puts the current consultation into context, explaining about the previous consultation exercise in 2004 and the various current practices across local government. In Trafford there is a Code of Conduct for Employees which supports the current standard terms and conditions of employment in relation to official conduct. A copy of this Code is attached at Appendix 2.
1.3
At Appendix 3 of this report is a suggested response by the Council to the specific questions posed by DCLG in respect of the  employee code of conduct proposals. The views of the Committee are sought on this. 

2.0
RECOMMENDATION
2.1
Members’ views are sought on the proposed to the Consultation document in respect of the Model Code of Conduct for Employees.
APPENDIX 2
CODE OF CONDUCT FOR EMPLOYEES

1.0  Introduction

The public is entitled to expect the highest standards of conduct from all employees who work for the Council.  This Code outlines existing laws, regulations and conditions of service and provides further guidance to assist the Council and its employees in their day to day work.

2.0 Status of the Code

The aim of the code is to lay down guidelines for employees which will help maintain conduct of the highest standard such that public confidence in their integrity is maintained.

Who the Code is Aimed At

The Code applies to all Council employees.

Inevitably some of the issues covered by the code will affect senior, managerial and professional employees more than it will others. 

1. Standards

1.1 Local government employees are expected to give the highest possible standard of service to the public, and where it is part of their role, to provide appropriate advice to councillors and fellow employees with impartiality.  Employees will be expected, through agreed procedures and without fear of recrimination, to bring to the attention of the appropriate level of management any deficiency in the provision of service.  Employees must report to the appropriate manager any impropriety or breach of procedure.  The Council, acting in accordance with the provisions of the Public Interest (Disclosure) Act 1998 has approved its own “Whistleblowing” Policy (available from the Head of Legal and Democratic Services).

2. Disclosure of information

2.1 It is generally accepted that open government is best.  The law requires that certain types of information must be available to elected members, auditors, government departments, service users and the public.  The authority itself may decide to be open about other types of information.  Employees must be aware of which information their authority is and is not open about, and act accordingly.

2.2 Employees should not use any information obtained in the course of their employment for personal gain or benefit, nor should they pass it on to others who might use it in such a way.  

2.3 Any particular information received by an employee from a councillor which is personal to that councillor and does not belong to the authority should not be divulged by the employee without the prior approval of the councillor, except where such disclosure is required or sanctioned by the law.

2.4 Information concerning any employee’s private affairs shall not be supplied to any person outside the employment of the Council unless the consent of the employee concerned is obtained first.

2.5 Information concerning any service user’s private affairs shall not be supplied to any person outside the employment of the Council unless the consent of the service user concerned is obtained first.

2.6 No employee shall communicate to the public/media the proceedings of any Council or Executive meeting nor the content of any private document relating to the Council unless required by law or expressly authorised to do so.

3. Political neutrality

3.1 Employees serve the Council as a whole.  It follows they must serve all councillors and not just those of the controlling group, and must ensure that the individual rights of all councillors are respected.

3.2 Subject to the authority’s conventions, employees may also be required to advise political groups. They must do so in ways which do not compromise their political neutrality.

3.3 Employees must follow every lawful expressed policy of the authority and must not allow their own personal or political opinions to interfere with their work.

3.4 Political assistants appointed on fixed term contracts in accordance with the Local Government and Housing Act 1989 are exempt from the standards set in paragraphs 3.1 to 3.3.

3.5 Under the provisions of the Local Government and Housing Act 1989 certain postholders are prevented from engaging in public political activity.

3.5.1 The Act specifies three categories of posts to which the political restrictions apply:-

(i)  
Specified posts:-

· Head of the Authority’s paid service (i.e. Chief Executive)

· Statutory Chief Officers

· Non-Statutory Chief Officers

· Monitoring Officer

· Deputy Chief Officers

· Political Assistants

· Officers designated under S100G(2) of the Local Government Act 1972.

(ii)  
Posts where the remuneration is or exceeds scp  44

(iii) Posts where the duties include:-

· advising the Council, the Executive Committees or Sub-Committees on a regular basis;

· speaking on behalf of the Authority to journalists or broadcasters.

3.5.2 Employees whose posts are listed under paragraph (ii) or (iii) above have the right to apply to be exempted from the political restrictions.  Details of the procedure for claiming exemption can be obtained from the Head of Organisational Development and Best Value.

3.5.3 The restrictions to be applied to holders of politically restricted posts are as follows:-

(i) The postholder is disqualified from membership of the House of Commons, European Parliament and Local Authorities (excluding Parish and Community Councils).

(ii) The postholder may not announce that (s)he is, or intends to be a candidate for election to the House of Commons.

(iii) The postholder shall not act as an election agent or sub-agent for a candidate for election.

(iv) The postholder shall not be an officer of a political party or member of any Committee, if such membership requires participation in the general management of the party or acting on behalf of the party in dealings with persons other than members of the party.

(v) The postholder shall not canvass on behalf of a political party or candidate for election.

(vi) The postholder shall not speak in public with the intention of affecting public support for a political party.

(vii) The postholder shall not publish any written or artistic work intended to affect public support for a political party (excluding the display of a poster in his/her dwelling or on his/her vehicle.

4.
Relationships

4.1 Councillors

Employees are responsible to the authority through its senior managers.  For some, their role is to give advice to councillors and senior managers.   Mutual respect between employees and councillors is essential to good local government.  Close personal familiarity between employees and individual councillors can damage the relationship and prove embarrassing to other employees and councillors and should therefore be avoided.

4.2 The Local Community and Service Users

Employees should always remember their responsibilities to the community they serve and ensure courteous, efficient and impartial service delivery to all groups and individuals within that community as defined by the policies of the authority.

4.3 Contractors

All relationships of a business or private nature with external contractors, or potential contractors, should be made known to the appropriate manager.  Orders and contracts must be awarded on merit, by fair competition against other tenders, and no special favour should be shown to any businesses including those run by, for example, friends, partners or relatives.

4.4 Employees who engage or supervise contractors or have any other official relationship with contractors and have previously had or currently have a relationship in a private or domestic capacity with contractors should declare that relationship to their Head of Service/Executive Director.

4.5 If an employee becomes aware that a contract in which (s)he has a pecuniary interest, whether direct or indirect has been, or is proposed to be entered into by the Local Authority they must notify the Head of Legal and Democratic Services in writing of their interest as soon as possible.

5.      Appointment and other employment matters

5.1 Employees involved in appointments should ensure that these are made on the basis of merit. It would be unlawful for an employee to make an appointment which was based on anything other than the ability of the candidate to undertake the duties of the post.  In order to avoid any possible accusation of bias, employees should not be involved in an appointment where they are related to an applicant, or have a close personal relationship outside work with him or her.

5.2 Similarly, employees should not be involved in decisions relating to discipline, grievance, promotion or pay adjustments for any other employee who is a relative, partner, etc.

5.3
i) The Council will draw up a statement requiring any candidate for appointment as an officer to state in writing whether they are the parent, grandparent, partner, child, stepchild, adopted child, grandchild, brother, sister, uncle, aunt, nephew or niece of an existing councillor or officer of the Council; or of the partner of such persons.

ii)  No candidate so related to a councillor or an officer will be appointed without the authority of the director/head of service or an officer nominated by him/her.  “

6.
Outside Commitment/Off duty Conduct
6.1 Employees graded SO1 and above must obtain written consent from their Head of Service to take any outside employment.  All employees should be clear about their contractual obligations and should not take outside employment which conflicts with the authority’s interests.

6.2
An officer’s “off duty” hours are his/her personal concern. Employees should not place themselves in a position where their public duties and private interests conflict or where their private interests take precedence..

7.      Personal interests

7.1 Employees must notify their Director/Head of Service of interests that they consider could bring about conflict with the authority’s interests.

7.2 Employees must notify their Director/Head of Service of any financial interests which could conflict with the authority’s interests.

7.3 Employees must notify their Director/Head of Service or the Monitoring Officer (as appropriate) of their membership of any organisation not open to the public without formal membership and commitment of allegiance and which has secrecy about rules or membership or conduct e.g. masonic lodges.

8.      Equality issues

8.1 All employees should ensure that policies relating to equality of opportunity as agreed by the council are complied with in addition to the requirements of the law. All members of the local community, customers and other employees have a right to be treated fairly.

9.      Separation of Roles During Tendering

9.1 Employees involved in the tendering process and dealing with contractors should be clear on the separation of client and contractor roles within the authority.  Senior employees who have both a client and contractor responsibility must be aware of the need for accountability and openness.

9.2 Employees in “contractor” or “client” roles must exercise fairness and impartiality when dealing with all customers, suppliers, other contractors and sub-contractors.

9.3 Employees who are privy to confidential information on tenders or costs for either internal or external contractors should not disclose that information to any unauthorised party or organisation.

9.4 Employees should ensure that no favour is shown to current or recent former employees or their partners, close relatives or associates in awarding contracts to businesses run by them or employing them in a senior or relevant managerial capacity.

10.      Gifts and Hospitality

The area of gifts and hospitality can be a particularly difficult area and specific guidance on this issue is attached as an Appendix to this Code.

11.      Corruption

11.1 Employees must be aware that it is a serious criminal offence for them corruptly to receive or give any gift, loan, fee, reward or advantage for doing, or not doing, anything or showing favour, or disfavour, to any person in their official capacity. 

12.       Use of Financial Resources

12.1 Employees must ensure that they use public funds entrusted to them in a responsible and lawful manner.  They should strive to ensure value for money to the local community and to avoid legal challenge to the Council.

13.      
Sponsorship – Giving and Receiving

13.1 Where an outside organisation wishes to sponsor or is seeking to sponsor a local government activity, whether by invitation, tender, negotiation or voluntarily, the basic conventions concerning acceptance of gifts or hospitality apply. Particular care must be taken when dealing with contractors or potential contractors.

13.2 Where the Council wishes to sponsor an event or service neither an employee nor any partner, souse or relative must benefit from such sponsorship in a direct way without their being full disclosure to an appropriate manager of any such interest.  Similarly, where the Council through sponsorship, grant aid, financial or other means, gives support in the community, employees should ensure that impartial advice is given and that there is no conflict of interest involved.

APPENDIX TO EMPLOYEES’ CODE OF CONDUCT

GUIDANCE FOR OFFICERS ON GIFTS AND HOSPITALITY

1.
INTRODUCTION

1.1
These Guidelines supplement the law, the Council’s Code of Conduct for Employees (Constitution, Part 5) and the guidance set out by the National Joint Council for Local Government Services.

1.2
Officers should be aware of, and observe, the provisions of the National Agreement on Pay and Conditions of Service, which state:

“Employees will maintain conduct of the highest standard, such that public confidence in their integrity is sustained.  Local codes of practice will be developed to cover the official conduct and the obligations of employees and employers.”

The area of gifts and/or hospitality is one where adverse perceptions can easily arise, even when unjustified.  So as to maintain public confidence, and for the protection of officers themselves, it is particularly important that the following guidelines are observed.

1.3
The reputation of local government depends greatly not only on the conduct of its officers, but also on what the public believes about their conduct.  Officers are expected to use common sense in assessing any situation where improper influence could be construed.  Accordingly they should not do anything in their capacity as an officer which could give rise to accusations of improper influence, or which might not seem to the public to be justified.

1.4
These guidelines are intended to assist officers to reach the right decision in any particular case.  If officers find themselves in any doubt about the right course of action to take, they can, and should, seek advice from more senior colleagues.

2.
GIFTS

2.1
In almost every case, the acceptance by an officer of a gift from a person who has, or may seek to have, dealings with their Authority could be viewed by the public with understandable suspicion.  It would leave both the officer and the Council extremely vulnerable to criticism.  An officer should, therefore, tactually decline any gift offered to them or to a member of their family, either directly by, or in a manner indirectly attributable to, the following categories of person:

· Any person who has dealings with the Authority;

· Any person seeking to have dealings with the Authority;

· Any person who has applied, or may apply, to the Council for 
planning permission or any other kind of decision.

In cases where refusal might cause embarrassment, these guidelines can be cited as a reason.

2.2
There are a number of limited exceptions to the above rule, as follows:

· Small gifts of only token value, (i.e. no more than £5) often given to a wide range of people by way of trade advertisements, e.g. calendars, diaries, tape measures and similar small office items;

· Small gifts of only token value, given on the conclusion of a courtesy visit e.g. to a factory or other premises.

· Small gifts where the officer concerned (and perhaps their partner) is a personal friend of the donor and where refusal would be regarded as churlish.  In such cases, however, whilst the gift may be accepted, a letter should be sent by the officer concerned, explaining the problems of accepting such gifts.

2.3
If there is any doubt about whether a gift should be accepted, it should be politely and tactfully refused.

2.4
Where gifts and / or hospitality have been offered, but declined by the intended recipient, for their own protection the intended recipient may wish to record the offer and their response in the book referred to in Para 2.7 below.

2.5
All officers should be aware that Section 117 of the Local Government Act 1972 expressly forbids the acceptance by an officer/employee of any fee or reward other than their proper remuneration.  Any person contravening this provision would be liable, if convicted, to a fine not exceeding Level 4, currently £2,500.

2.6
In the event of an officer receiving, without warning, a gift which does not fall within the exceptions listed in Para. 2.2 above, this should immediately be reported to the appropriate Head of Service/Director. That officer should then decide whether the gift should be returned, or whether it could be forwarded to some charitable or other deserving cause.  In the latter case, the Head of Service/Director should inform the donor what has happened and why, and request that such gifts not be sent in future.

2.7
A central record is maintained in the Democratic Services Section of all gifts received.  In cases falling within Para 2.6 above, action should be taken to ensure that notification is given to the Head of Legal and Democratic Services or one of the Democratic Services Officers so that the gift can be recorded in the book provided.

3.
GIVING AND RECEIVING HOSPITALITY

3.1
A number of general principles should be borne in mind when the question of offering hospitality arises.

· The hospitality must be justifiable as being in the public interest.

· The hospitality should be on a scale appropriate to the occasion

· Parsimoniousness and extravagance should both be avoided.

3.2
In the case of offers of hospitality, there should generally be no cause for concern if the offer is made by another non-commercial public body.  In all other cases, offers of hospitality must be treated with caution.

3.3
Officers must refuse offers of hospitality where any suggestion of improper influence is possible.  Special caution is necessary where hospitality is offered by a person or body having or seeking business with, or a decision from, the Authority, and most especially where the offer is made to an individual officer.

3.4
Hospitality should only be accepted where a number of criteria are satisfied: it is on a scale appropriate to the circumstances; it is reasonably incidental to the occasion and not extravagant; and it is apparent that no cause could reasonably arise for adverse criticism about acceptance.  As indicated above, adverse public perception is as important as the facts of the case in deciding whether or not it is appropriate to accept hospitality.

3.5
Whenever hospitality is provided to an officer, the circumstances and the type of hospitality should be notified to the Head of Legal and Democratic Services Officer so that it can be recorded in the book held by Democratic Services .

3.6
A number of examples of acceptable and unacceptable hospitality respectively are given below.


Acceptable

(a)
An offer of modest light refreshments following a site inspection.

(b)
Invitations to attend functions where the officer represents the Council (e.g. dinners involving invitations to speak, opening ceremonies, trade shows, etc.) or where they attend by virtue of their professional position.

(c)
Hospitality offered by other non-commercial public bodies.

(d)
A working lunch of modest standard provided to enable the parties to continue to discuss business.

Unacceptable

(a)
Entertainments or holidays

(b)
Personal invitations to have evenings out with representatives from a company or firm which has dealings with the Council.

(c)
Offers of hotel accommodation, theatre etc. tickets, or use of a company flat.










APPENDIX 3
Consultation Document - Codes of Conduct for Local Authority

Members and Employees

Suggested Response in relation to the proposals for a Code of Conduct for Employees
Responses to the specific questions:

Q13 – Do you agree that a mandatory code of conduct for local government employees, which would be incorporated into employees’ terms and conditions of employment, is needed? 

The Council considers that a Code of Conduct going beyond the normal provisions of standard terms and conditions of employment may be useful at least for senior officers, that it is sensible to incorporate it in contracts of employment by operation of law, and that the disciplinary process of the employing authority is the appropriate means of enforcement.

Q14 – Should we apply the Employees’ Code to fire-fighters, teachers, community support officers and solicitors?

The Consultation Paper suggests that it may be unnecessary or inappropriate to apply the Employees’ Code of Conduct to employees in professions that are already covered by their own Code.

The purpose of most professional codes of conduct is to secure the reputation of the profession, not to protect the integrity and governance of the employer. They may overlap in some aspects, but they are directed to different ends. 

Accordingly, it may be appropriate to provide that where an employee is subject to a Code of Conduct which is a precondition of the employee performing the functions of the post, the Employees’ Code of Conduct shall not apply in so far as it is incompatible with that other code.

Q15 – Are there any other categories of employee in respect of whom it is not necessary to apply the Code?

In general terms, if relevant employees are excused provisions of the Code which are incompatible with professional codes, there is much less need to exclude specific categories of employee from the Code. 

Q16 – Does the employees’ code for all employees reflect the core values that should be enshrined in the code? If not, what has been included that should be omitted, or what has been omitted that should be included?

A code of conduct is different from a set of general principles. If it is incorporated into a contract of employment, it needs to be clear and precise. For this purpose it should comprise a set of duties and prohibitions, drafted with sufficient precision that an employee can readily identify how the Code applies to him/her, and when a particular act or omission would amount to a breach of the code. The Members’ Code does now broadly comprise such a set of rules whereas much of the proposed Employees’ Code is does not. 

1. Application to private life

As drafted, the Employees’ Code applies in an employee’s private life, prohibiting an employee from having personal interests which conflict with their professional duties, requiring political neutrality even in private life, and requiring the disclosure of personal information to the employer, and perhaps to the general public. Following the determination that the provisions of the Local Government Act 2000 in respect of the Members’ Code did not apply in a member’s private life in the absence of an express statement to that effect in the legislation, The Council would query whether the Local Government Act 2000 provides a sufficient basis for an Employees’ Code to be prescribed which would apply to employees’ private life.

2. Comparison with the Members’ Code of Conduct

There would be considerable advantages in having commonality of language between the Members’ and the Employees’ Codes. 

3. Political neutrality

On the basis that the additional rules will apply to all politically restricted post-holders, the second sentence of the provision on political neutrality (which applies only to officers who hold politically restricted posts) is redundant in the core rules. Further, if the Employees’ Code is to be kept to a minimum, it should avoid provisions which are simply a repetition of existing legal requirements. Accordingly, this provision should be deleted.

4. Relations with members, the public and other employees

The requirement in the Members’ Code to treat others with respect is much more appropriate that the suggested requirement to “deal….sympathetically”, and unnecessary differences between the Members’ and Employees’ Codes should be avoided.

5. Equality

The entirety of this provision is simply a duplication of the requirements to act lawfully and within the policies of the authority, and so should be deleted.

6. Stewardship

The rest of the Employees’ Code refers to “employees”. This provision refers to “employees of relevant authorities.” Consistent language should be used throughout the Code.

7. Personal interests

The requirement not to allow personal interests and beliefs to conflict with professional duties is not matched in the Members’ Code of conduct.

The phrase “personal interests” is here used in a very different manner from the use of the same phrase in the Members’ Code. This will cause confusion and should be avoided.

8. Gifts and hospitality

The Employees’ Code should make it clear that it only applies to gifts and hospitality which the employee receives by reason of their employment.

9. Whistle-blowing

The inclusion of a requirement to inform the employer of a failure by another employee to comply with the Employees’ Code is in stark contrast to the removal of the similar provision from the Members’ Code in the 2007 amendments. The Council has no difficulty in a duty to report illegality or failure to comply with the policies of the authority, but we consider that the requirement in respect of the model Members’ Code is too obviously at odds with the Members’ Code.

10. Treatment of information

As set out above, this paragraph does not contain a clear set of duties and prohibitions.

11. Investigations by the Monitoring Officer

Whilst Monitoring Officer investigations are important, it would be equally important to secure the employee’s co-operation with any statutory investigation, including the authority’s eternal auditors and the Police.

Q17 – Should the selection of “qualifying employees” be made on the basis of a political restriction style model or should qualifying employees be selected using the delegation model?

The delegation model will not work. Strictly all local authority employees act only under powers delegated to them by the authority. In fact, the only exception to this is the personal statutory duties of the three statutory officers, the Head of Paid Service, Chief Finance Officer and Monitoring Officer, who should most certainly come within any definition of “qualifying employees”. Further, the manner in which schemes of delegations to officers are drafted is markedly different in different authorities. 

On the other hand, the category of “politically restricted posts” provides a convenient and precise definition of the most senior employees and those who are most closely associated with the formal member-level decision-making processes. 

Q18 – Should the code contain a requirement for qualifying employees to publicly register any interests?

1. Is it appropriate that senior employees should be required to register outside interests?

Whilst a requirement to register outside interests is a requirement to disclose personal information, the Council believes that there is a justifiable case for requiring senior employees to disclose private interests.

2. Should there be a public right of access to the register of employees’ interests?

The matters which an employee will be required to register are matters in their private life. The requirement to register these interests with their employer is therefore an infringement of Article 8 of the Human Rights Act (Respect for private life, etc.) and potentially of the Data Protection Act 1998. Any public right of access to this personal information would be much more serious infringement of those rights of protection of private life and personal information, and should therefore only be granted if it is necessary for the protection of the rights and freedoms of others and the maintenance of public morals. 

Since the Employees’ Code is imported into employees’ terms and conditions of employment and enforced through the employers’ disciplinary process, it must be questioned what wider public interest would be served by the publication of such information, especially if the categories of registered information were widened, as suggested below. It should also be noted that JNC terms and conditions of employment currently prohibit the employing authority from disclosing personal information about an employee without his/her consent. On that basis, the Council considers that the register of employee’s outside interests should not be open to public inspection.

A further question arises as to whether it should be open to inspection by all members of the employing authority. In the absence of express legislative provision, the view is taken that members would not have any automatic right of access to the register, but might make a specific enquiry in respect of a named officer where they were able to demonstrate that they had a real need to know that information in order to discharge their functions as a member. Otherwise access would be limited to named employees in respect of only those employees for whom they had direct responsibility. 

If the right of access to the register of employees’ interests were limited in such a manner, there would be no need for a category of “sensitive information” to be disclosed but then omitted from the register.

Q19 – Do the criteria of what should be registered contain any categories which should be omitted, or omit any categories which should be included?

The consultation paper contains no justification for omitting from the requirement to register under the Employees’ Code particular categories of interest which are registrable under the Members’ Code.

Other employment or business, membership of pressure groups, the holding of other remunerated employment in the gift of the authority, and the receipt of gifts and hospitality by reason of your employment would appear to be of real interest, and should be included in the list of registrable interests. 

Q20 – Does the section of the employees’ code which will apply to qualifying employees capture all pertinent aspects of the members’ code? Have any been omitted?

The omission of any class of “personal interests” requiring disclosure to the authority, whether or not some of them require registration, means that the Employees’ Code is not only seriously out of line with the Members’ Code, but also means that it fails to recognise the provisions of Section 117 of the Local Government Act 1972. Accordingly, employees will need not just to refer to the Employees’ Code, but also to Section 117. This confusion can be avoided by including in the Employees’ Code a requirement to notify the authority of any “personal interest”, defining “personal interest” in such a manner that it includes not only “registrable interests”, but also any interests which must be disclosed under Section 117, and in the process removing the difficulty caused by the repeal of the definition of “pecuniary interest”.

The suggestion that officers with a prejudicial interest should “wherever possible … take steps to avoid influential involvement in the matter” is completely at odds with the strict prohibition on member participation in a matter in which they have a prejudicial interest.

Q21 – Does the section of the employees’ code which will apply to qualifying employees place too many restrictions on qualifying employees? Are there any sections of the code that are not necessary?

The proposed requirement for employees to consider advice provided to them and giving reasons is unnecessary. 

